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BEFORE THE SUPERINTENDENT OF PUBLIC INSTRUCTION 
OF THE STATE OF MONTANA * * * * * * * * * * * * * * *  

J O H N  D .  GAUGLER and 
SHAWN L. GAUGLER, 

Appel lan ts ,  

v s  . 
TRUSTEES OF SCHOOL D I S T R I C T  
2 1 J r  WHEATLAND COUNTY, 
P A T R I C I A  P R I C E ,  SUPERINTENDENT 
OF SCHOOL D I S T R I C T  2 1 J ,  and 
ROSEMARY MITCHELL,  CLERK OF 
SCHOOL D I S T R I C T  2 1 J ,  

Respondents. 

* * * * * * * * * * * * * *  

STATEMENT O F  THE CASE 

Appel lan ts ,  p a r e n t s  of Joshua Gaugler,  a r e  r e s i d e n t s  of 

School D i s t r i c t  2 1 5  i n  t h e  e lementary d i s t r i c t  of J u d i t h  Gap. 

p p e l l a n t s '  son, Joshua,  a t t ended  school i n  D i s t r i c t  1 6 ,  

ar lowton.  A s  Joshua r e s i d e s  7 .5  m i l e s  from t h e  n e a r e s t  p u b l i c  

chool ,  J u d i t h  Gap, he  is an  " e l i g i b l e  t r a n s p o r t e e "  f o r  t h a t  

i s t r ic t .  Appel lan ts  d i d  n o t  have p r m i s s i o n  from t h e  r e s i d e n t  

i s t r i c t  t o  e n r o l l  Joshua i n  D i s t r i c t  1 6 .  The r e s i d e n t  d i s t r i c t  

loes provide ind iv idua l  t r a n s p o r t a t i o n  c o s t s  t o  e l i g i b l e  

: ranspor tees  of t h e  d i s t r i c t .  Appe l l an t s  have r ece ived  no 

; r a n s p o r t a t i o n  monies from the  r e s i d e n t  d i s t r i c t .  

The Transpor t a t i on  Committee of Wheatland County he ld  a 

iea r ing  on August 4 ,  1987.  The h e a r i n g  w a s  cha i r ed  by Wheatland 
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Zounty Super in tendent ,  E f f i e  Winsky. 

The Transpor t a t i on  Committee vo ted  t o  deny payment of 

: r anspor t a t i on  t o  Appel lants .  An appeal  of t h a t  d e c i s i o n  w a s  

Eiled w i t h  t h i s  Super intendent  i n  accordance w i t h  ARM 1 0 . 6 . 1 2 2  

2 t  seq. .  Appel lan ts  have submit ted b r i e f s  suppor t ing  t h e i r  

9os i t i on .  

D E C I S I O N  

The S t a t e  Super intendent  of Publ ic  I n s t r u c t i o n  has  

j u r i s d i c t i o n  of t h i s  appeal  i n  accordance w i t h  S e c t i o n  20-10- 

1 3 2 ( 2 ) ,  MCA. 

Having reviewed the  complete record of t h e  hea r ing  he ld  

before  t h e  Wheatland County Transpor t a t i on  C m i t t e e  and read  

t h e  b r i e f s  of t h e  p a r t i e s ,  t h i s  S t a t e  Super in tendent  now makes 

t h e  fo l lowing  dec i s ion :  

The Findings  of Fact of t h e  Wheatland County T r a n s p o r t a t i o n  

C m i t t e e  a r e  supported by r e l i ab le ,  p roba t ive  and s u b s t a n t i a l  

evidence on t h e  whole record .  The Conclusions of Law a r e  n o t  i n  

v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s  . The 

Conclusions of L a w  a re  n o t  i n  exces s  of t h e  s t a t u t o r y  a u t h o r i t y  

of t h e  T ranspor t a t i on  C a n m i t t e e .  The F ind ings  

Conclusions of L a w  and Order were n o t  made 

procedure and a r e  n o t  a f f e c t e d  by e r r o r  of l a w .  
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ORDER 

The S t a t e  Super intendent  of Publ ic  I n s t r u c t i o n  hereby 

f f i r m s  t h e  Findings  of Fac t ,  Conclusions of Law and Order of 

.he Wheatland County Transpor t a t i on  C c m m i t t e e .  

MEMORAhDUM O P I N I O N  

C c m m i t t e e  h a s  

i u r i s d i c t i o n  under S e c t i o n  20- 10- 132,  MCA, t o  conduct hea r ings  

.o e s t a b l i s h  t he  f a c t s  of t r a n s p o r t a t i o n  c o n t r o v e r s i e s  which 

lave been appealed f rom t h e  d e c i s i o n  of t h e  t r u s t e e s  and a c t  on  

;uch appeals  on  the b a s i s  of t he  f a c t s  e s t a b l i s h e d  a t  such 

Tearing. 

The Whea t l a n d  County Transpor t a t i on  

An " e l i g i b l e  t r a n s p o r t e e "  i s  e n t i t l e d  t o  t r a n s p o r t a t i o n ,  

Nhich inc ludes  reimbursement i n  l i e u  of a c t u a l  t r a n s p o r t a t i o n ,  

LO a t t e n d  school i n  t h e i r  d i s t r i c t .  Sec t ions  20- 10- 101 ,  20 -10 -  

L21, MCA. However, if an  " e l i g i b l e  t r a n s p o r t e e "  wishes t o  

s t t e n d  a school o u t s i d e  h i s  d i s t r i c t ,  he must o b t a i n  permiss ion  

from h i s  scbool board t o  be provided t r a n s p o r t a t i o n  

(reimbursement) by h i s  r e s i d e n t  d i s t r i c t .  4 2  A.G. Op. 115 

( 1 9 8 8 ) .  

Appel lan ts  pose va r ious  arguments concerning a t u i t i o n  

agreement and a t r a n s p o r t a t i o n  c o n t r a c t .  The t u i t i o n  and 

t r a n s p o r t a t i o n  s t a t u t e s  were passed a t  t h e  same t i m e  and r e l a t e  

t o  t h e  same genera l  s u b j e c t  and,  t h e r e f o r e ,  a r e  t o  be construed 

toge the r .  C i ty  of B i l l i n g s  v. Smith, 158  Mont. 1 9 7 ,  4 9 0  P.2d 
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121, 230 ( 1 9 7 1 ) .  These s t a t u t e s  bo th  a u t h o r i z e  t he  r e s i d e n t  

jchool d i s t r i c t  t o  pay f o r  s t u d e n t s  t o  a t t e n d  school o u t s i d e  t h e  

i is tr  i c  t under ce r t a i n  c i rcumstances  . 
The Findings  of F a c t  of t h e  County T r a n s p o r t a t i o n  Committee 

ire supported by s u b s t a n t i a l  evidence i n  t he  r eco rd .  Where 

w idence  i s  p re sen ted  t o  suppor t  two c o n t r a d i c t o r y  op in ions ,  t h e  

3c"it tee is  t h e  f i n d e r  of f ac t  and h a s  t h e  a u t h o r i t y  t o  r e s o l v e  

i s sues  of c r e d i b i l i t y .  T h e  S t a t e  Super in tendent  cannot  

; u b s t i t u t e  h e r  judgement f o r  t h a t  of the County C a n m i t t e e  on 

i s sues  of f a c t .  

The fac t s  show t h a t  Appe l l an t s  a t t empted  t o  e n t e r  i n t o  a 

t u i t i o n  agreement w i t h  D i s t r i c t  2 1 J  and D i s t r i c t  1 6  f o r  t he  

school y e a r s  1986-87 and 1987-88. Ne i the r  of t h e s e  agreements 

 ere approved by D i s t r i c t  2 1 5 .  Joshua does  n o t  m e e t  any Of t h e  

P rov i s ions  r e q u i r i n g  mandatory approval  of a t u i t i o n  agreement, 

Sec t ion  2 0 - 5 - 3 0 1 ( 2 ) ,  MCA, and the r e s i d e n t  d i s t r i c t  d i d  n o t  

g r a n t  d i s c r e t i o n a r y  approval .  S e c t i o n  20-5-302, MCA. The 

n o t i c e  p rov i s ions  apply t o  mandatory approvals  i n  a s i t u a t i o n  

when t h e  d i s t r i c t  t o  be a t t e n d e d ,  i n  t h i s  c a s e ,  Harlowton, 

d isapproves  a t u i t i o n  agreement. 

C l e a r l y ,  Joshua is  an " e l i g i b l e  t r a n s p o r t e e "  and h i s  

r e s i d e n t  d i s t r i c t  is  providing t r a n s p o r t a t i o n  reimbursement t o  

o t h e r  ' e l i g i b l e  t r a n s p o r t e e s " .  The r e s i d e n t  d i s t r i c t  must 

provide t r a n s p o r t a t i o n  t o  the n e a r e s t  school i n  t he  r e s i d e n t  
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l i s t r i c t .  The c l e a r  language of t h e  s t a t u t e  prov ides  on ly  an 

m t i t l e m e n t  t o  t r a n s p o r t a t i o n  t o  a school  i n  t he  r e s i d e n t  

l i s t r i c t  and t h e  permission of t he  r e s i d e n t  d i s t r i c t  must be  

l b t a ined  to r e c e i v e  t r a n s p o r t a t i o n  t o  a nonres iden t  school .  4 2  

1.G. Op. 1 1 5  ( 1 9 8 8 )  

- 

DATED t h i s  -day of May, 1989. 
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CERTIFICATE OF SERVICE 

This  is  t o  c e r t i f y  t h a t  on  t h e  day of May, 1 9 8 9 ,  a 
rue  and exac t  copy of t h e  foregoing  Dec is ion  and Order w a s  
a i l e d ,  pos t age  prepa id ,  t o :  

E f f i e  Winsky 
County Super in tendent  
Wheatland County Courthouse 
Harlowton, MT 5 9 0 3 6  

John D. Gaugler 
Shawn L. Gaugler 
P.O. Box 2 1 1  
J u d i t h  Gap, M T  59453- 0217 

Richard OPP 
County Attorney 
Wheatland County 
Drawer C 
Harlowton, MT 59037 , 

Linda $ L ! L u O k ,  V.  Brandon 

Pa ra l ega l  A s s i s t a n t  
Off i c e  of Publ ic  I n s t r u c t i o n  
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